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IN THE COURT OF THE SPECIAL JUDGE, UDALGURI 

 

Special (NDPS) Case No. 20/2017 

U/S 20(b) (ii) (A) NDPS Act. 

 

PRESENT:     Sri Chatra Bhukhan Gogoi, MA.LLB AJS, 

Special Judge, NDPS 

 

Charge framed on:-28.8.2018 

 

State of Assam 

-Vs - 

Kishori Das 

    ………......Accused person. 

 

Date of Recording Evidence on –06.10.18, 29.11.18, 6.5.19, 8.8.19, 4.2.2020 

Date of Hearing Argument on –8.12.2020 

Date of Delivering the Judgment on –23.12.2020 

Appearance: 

Advocate for the State---------Mrs. A. Basumatary, Ld. P.P. 

Advocate for the Accused-----Mr. T.C. Boro, Advocate 

 

JUDGEMENT: 

1. Brief fact of the prosecution case is that on 4.8.2016one Ranjit Kalita, SI 

of Udalguri PS  lodged an FIR in Udalguri PS stating, inter-alia, that on 

the same day at about 3.30 p.m.  based on specific information he 

raided in the grocery shop of one Kishori Das, situated at Sankar Nagar, 

Ward No.5 of Udalguri town  and on search recovered 350 grams of 

Ganja kept hiding inside the blank cigarette packet in a plastic container  

in presence of witnesses. He then prepared sample on the spot for 

sending it to FSL.  
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2. Based on the said information Udalguri PS registered a case being 

Udalguri PS case No. 181/2016 U/S 20 (b) (A) of NDPS Act and took up 

investigation of the case.  

 

3. During the course of investigation, police seized 350 grams of suspected 

Ganja, one empty packet of cigarette in presence of witnesses and one 

weight measurement tool (Daga-Palla), recorded the statement of 

witnesses U/S 161 Cr.P.C., sent the sample for chemical examination 

and in due course collected the chemical examination report. Thereafter, 

on completion of investigation police finally laid the charge-sheet against 

accused Kishori Das U/S 20(b) (A) of NDPS Act with a view to stand trial. 

 

4. During the course of time, my learned predecessor after due compliance 

of provision of Section 207 Cr.P.C. and having heard the learned counsel 

appearing for both sides, having found  prima-facie materials framed 

charge U/S 20 (b) (ii)(A) of the NDPS Act. The particulars of offence on 

being read over and explained accused pleaded not guilty and claimed to 

stand trial.  

 

5. During the course of trial, the prosecution in order to bring home the 

guilt of the accused examined as many as 06 (Six) witnesses including 

the informant, scientific expert and I.O.  

 

6. On closure of the prosecution evidence, accused was examined U/S 313 

Cr.P.C. However, accused denied the prosecution evidence as false and 

concocted. Nevertheless, on being asked accused declined to adduce 

defence evidence. His plea is total denial of the prosecution case.  

 

7. POINT FOR DETERMINATION : 

(I) Whether on 4.8.2016 at about 3.30 p.m. police recovered 350 

grams of Ganja from the possession of the accused inside his grocery 

shop situated at Sankar Nagar, Ward No.5, Udalguri town and 
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thereby committed an offence punishable U/S 20(b) (ii) (A) of the 

NDPS Act? 

DICUSSIONS, DECISION AND REASONS THEREOF: 

 

8. I have heard the arduous contention of the learned counsel appearing 

for both sides. Also carefully examined the evidence, documents 

available on record as well as the law on the subject.  

 

9. Learned counsel appearing for the State submitted his brief argument 

contending, inter-alia, that it is a clear case of recovery of drugs in the 

grocery shop of the accused in broad day light in presence of witnesses 

and sample sent to FSL for chemical examination, gave positive result of 

Ganja. Therefore, it is contended this is a fit case to record judgment of 

conviction. 

 

10. On the other hand, learned Counsel Mr. T.C. Boro appearing for the 

accused highly disputed the submissions made by learned Public 

prosecutor and vehemently contended that the prosecution case is full of 

contradiction and lapses. During the course of investigation the statutory 

provisions relating search and seizure have not been followed by the I.O. 

apart from the fact that, most part of the investigation was done by the 

informant which is a noticeable deffect in the prosecution case, 

unsustainable in law and fact.  

 

11. In support of his contention the learned counsel has placed reliance the 

following two judgments:-  

(i) (2018) SCC 222, Krishan Chand Vs. State of Himachal 

Pradesh;  

(ii) 2010(3) GLJ 184, SH Chanam Ranjit Meitei Vs. Union of 

India. 

 

12. In Krishan Chand Vs. State of Himachal Pradesh, the trial court convicted 

the accused under Section 20 and awarded sentence of rigorous 
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imprisonment for 20 years and a fine of Rs.2,00,000/-. However, on 

appeal High Court has upheld the judgment of learned trial Court but 

Hon’ble Supreme Court after careful examination acquitted the accused 

observing that there were material contradictions in the evidence of the 

informant with that of the other prosecution witnesses affecting the 

merit of the prosecution case. Hence, the accused was acquitted.  

 

13. In 2010(3) GLJ 184, SH Chanam Ranjit Meitei Vs. Union of India,  

Hon’ble High Court also acquitted the accused on the ground that the 

prosecution failed to adduce independent local civilian witness although 

it was possible to produce such witness at the time of seizure. Moreover, 

the inventory of seized goods does not bear the signature of Officer in 

Charge of concerned Police Station. The seized ganja mean for sending 

to FSL were kept in the police station but no such explanation was given 

for keeping the ganja in the custody of Inspector. There was non-

compliance of Section 55 of the NDPS Act. Moreover, as per Section 

2(iii)(b) the ganja means flowering or fruiting tops of the Cannabis plant. 

But in the said case the chemical examiner has described the sample to 

be dried leave with seeds only which do not come under definition of 

ganja requiring explanation of chemical examination. But chemical 

examiner has not been examined by the prosecution. Therefore, fact of 

seized material and sample sent for chemical examination being ganja 

has not been conclusively proved. On that ground the accused was 

acquitted.  

 

14. In the present case the learned counsel for accused vociferously 

submitted that the forensic expert PW4 in his evidence-in-chief as well 

as cross-examination stated that he received 20 grams of dry plant 

material and on examination of the same he found it to be ganja. But as 

per Section 2(iii) (b) plant material cannot be said to be ganja. 

Therefore, the prosecution could not prove the fact that the seized 

material is in fact, contraband ganja. Therefore, learned counsel 
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submitted that accused is entitled to benefit of doubt and he may be 

acquitted.  

 
 

15. Now, having heard the arduous contention of the learned lawyers 

appearing for both sides, this court has been forced to carefully examine 

the entire prosecution evidence and documents and records for coming 

to a final conclusion. 

 

16. On perusal of the evidence of PW1, Ranjit Kalita, who is the informant, it 

appears that on 04.08.16 while he was working as Attached Officer at 

Udalguri PS, based on information received from one Rupash Baglary, an 

ABSU member that one Kishori Das of Sankar Nagar, Ward No-5 of 

Udalguri town has been dealing with contraband Ganja in his grocery 

shop. Getting the information, O/C, Udalguri PS  recorded GDE No.86 

dated 4.8.2016 and entrusted him to investigate the case. Accordingly, 

he proceeded to the place of occurrence and raided the grocery shop 

and recovered suspected Ganja kept in a big plastic jar and kept 

concealed in some empty cigarette packets. So, he seized the same in 

presence of witnesses and weights the same and found 350 grams, 

prepared three separate packets in presence of witnesses for sending it 

to FSL and sealed it and brought the same along with accused to 

Udalguri PS and taken him into custody, handed over the seized Ganja 

to O/C. Thereafter, O/C entrusted Dulal Saha to investigate the case 

after registering Udalguri PS case No. 181/2016 U/S 20(b) (A) NDPS Act. 

He also recorded the statement of witnesses U/S 161 Cr.P.C. Ext.1 is the 

FIR. Ext.1 (1) is his signature. Ext.2 is the general diary entry (G.D.E) 

recorded by O/C Swapan Seal and Ext.-2(1) is his signature which is 

known to him. Ext.-3 is the seizure list and Ext.-4 is another seizure list 

of Daga Palla (weight tool). Ext.-4(1) is his signature. 

 

17. On perusal of Ext-1, the FIR and Ext-2 the GDE, it transpires that during 

investigation, the Police has duly complied with the provisions of section 

41(2) of NDPS act as the GDE Ext-2 clearly reveals that the Inspector 
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cum O/c Swapan Seal, being Gazetted Officer has written down the 

information in the form of GDE as provided section 41(2) of NDPS Act 

and authorize SI Ranjit Kalita to investigate the case. Accordingly, he 

proceeded to the grocery shop of the accused at day time and recovered 

350 gms of Ganja kept concealed in blank cigarette inside his grocery 

shop. Therefore, requirement of section 41(2) of NDPS Act appears to 

have been duly complied with by Police. 

 

18. As provided under sub-section 2 of section 42, the Officer who had 

written down the information under sub-section 1 is required to send the 

copy thereof to his immediate superior with 72 hours. But in the present 

case, from Ext-2 GDE, it does not disclose that the Inspector Swapan 

Seal had complied with the provision of section 41(2) of NDPS Act. 

However, since the recovery of contraband Ganja was made from the 

grocery shop of accused Kishori Das which is a public place, the 

compliance of section 42(2) of NDPS Act is not mandatory. 

 

19. In Directorate of Revenue vs Md. Minar Hulia (2008) 2 SCC 370, the 

Hon’ble Supreme Court in paragraph 23 & 24 held under: 

23. In State of Haryana v. Jarnail Singh & Ors. [(2004) 5 SCC 188], this Court, 

while dealing with the provisions of Section 43 of the NDPS Act, opined: 

"8. Section 43 of the NDPS Act provides that any officer of any of the Departments 

mentioned in Section 42 may seize in any public place or in transit any narcotic drug or 

psychotropic substance, etc. in respect of which he has reason to believe that an offence 

punishable under the Act has been committed. He is also authorised to detain and 

search any person whom he has reason to believe to have committed an offence 

punishable under the Act. Explanation to Section 43 lays down that for the purposes of 

this section, the expression "public place" includes any public conveyance, hotel, shop, 

or other place intended for use by, or accessible to, the public."  

24. This Court in Union of India v. Major Singh & Ors. [(2006) 9 SCC 170], 

whereupon reliance has been placed by thelearned counsel, held : "Turning now to 

Section 42(2) of the Act, in this regard, it may be stated that from the prosecution case 

and evidence it would be clear that the search and seizure was made of a public carrier 

at a public place and 127 bags of poppy straw (opium) were seized from a public 

carrier.  

 

https://indiankanoon.org/doc/1216036/
https://indiankanoon.org/doc/1374738/
https://indiankanoon.org/doc/1374738/
https://indiankanoon.org/doc/1841395/
https://indiankanoon.org/doc/1374738/
https://indiankanoon.org/doc/1129696/
https://indiankanoon.org/doc/1158106/


7 

 

20. In the present case, the informant seized 350 gram of Ganja in presence 

of witness Rupash Baglary and other independent witnesses vide Ext-3 

which fact has been corroborated by the evidence of informant P w 1 as 

well as evidence of Rupash Baglary who has been examined as PW2. In 

his evidence he clearly stated that he was informed by an unknown 

person that accused Kishori Das had been selling Ganja in the form of 

cigarettes to many persons of the town and getting this information he 

went to the Udalguri P.S. along with other ABSU members and informed 

the O/C about the matter and thereafter Police Officers accompanied 

him visited the grocery shop of Kishori Das and on being raided 

recovered one plastic jar containing suspected Cannabis Ganja kept 

concealed on the spot in his presence. Ext.-3 is the seizure list. Ext.-3(2) 

is his signature. Ext.-4 is another seizure list and Ext.-4(2) is his 

signature. 

 

21. In his cross–examination he stated that house of accused is adjacent to 

the grocery shop and at the time of seizure many local persons were 

present and according to him around 300 gms of Ganja were seized by 

Police. He denied that accused was falsely implicated in this case. 

 

22. PW3 Prakash Chouhan also corroborated the fact of Police visiting the 

shop of accused at about 3 pm. 

 

23. PW4 Dr. Dhruba Jyoti Hazarika is the Forensic Expert. According to him 

on 06.08.16, while he was working as Deputy Director, Drugs and 

Narcotic Division, Directorate of Forensic Science, Kahilipara, Guwahati, 

he received a parcel in connection with Udalguri PS case No. 181/2016 

U/S 20(b) NDPS Act. The parcel consisted of 3 Exhibits closed in a 

sealed envelope. The sealed envelope are marked as Ext-A, Ext-B and 

Ext-C respectively, closed in polythene packets containing 20 gms dry 

plant materials which was marked as DN-355/2016(a) to DN-

355/2016(c) respectively and on examination of the sample he found 

positive test of Canabis(Ganja). Ext-5 is his report and Ext-5(1) is his 
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signature. Therefore, the fact that the sample sent by Udalguri PS to the 

Forensic Expert for examination proved to be Ganja which were sold by  

accused in his grocery shop.  

 

24. The learned counsel appearing for accused person also argued that the 

seizure of ganja from the shop of the accused is doubtful as PW3 

Prakash Chouhan and PW5 Nandalal Chouhan could not say what had 

been seized from the shop of the accused. Moreover, another argument 

of the learned counsel for accused is that in his evidence, PW4 Dr. 

Dhruba Jyoti Hazarika stated that he received 3 sealed envelopes 

marked as Ext-A, Ext-B & Ext-C closed in polythene packets containing 

about 20 gms of dry plant materials. According to learned counsel, as 

per section 2(iii) (b) of NDPS Act, Ganja means flowering or fruiting tops 

of the cannabis plant (excluding the seeds and leaves when not 

accompanied by the tops), by whatever name they may be known or 

designated. Since the PW4 stated that samples were dry plant so it does 

not fall within the definition of Ganja under section 2(iii)(b) of NDPS Act. 

However, this Court after careful examination of the relevant provision 

of law and perusal of evidence of PW4, Dr. Dhrubajyoti Hazarika, 

particularly the cross-examination of P W 4 it is seen that he has clarified 

that Cannabis means flowering top and fruiting top of plant Cannabis 

sativa.  

 

25. Now, after consideration of the evidence and documents on record, this 

Court has come to unerring conclusion that accused Kishori Das has 

been dealing with contraband Ganja in his grocery shop. However, given 

the quantity of Ganja 350 gms recovered and seized by Police shows 

that the offence committed by accused clearly fall under section 

20(b)(ii)(A) of NDPS Act. 

 

26. As per notification No. SO1055(E) dated 19.10.2001 issued by Ministry of 

Finance of the Central Government Ganja is listed at serial No. 55 

wherein 1000 gms of ganja has been shown in the category of small 
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quantity and 20 kgs of ganja has been shown in the category of 

commercial quantity. 

 

27. Since, the drugs in question 350 gms has been recovered by Police in 

broad daylight from the grocery shop of accused in presence of 

witnesses, and this fact has been corroborated by evidence of 

independent witnesses, backed by evidence of forensic expert PW 4, this 

court comes to unerring conclusion that prosecution has been able to 

prove the case against accused under section 20(b)(ii)(A) of NDPS Act. 

Accordingly, accused is found guilty for offence under section 

20(b)(ii)(A) of NDPS Act.  

 

28. Since, the accused in the present case is aged above 52 years who is a 

full grown major person, therefore, in view of section 33 of NDPS Act, 

1985 section 360 of the Cr.P.C. 1973 and of the Probation of Offenders 

Act 1958, has no application in the present case. 

 

29. It is to be noted that irregularity was committed at the time of initiation 

of proceeding against the accused because as per section 36 A(a) of 

NDPS Act, all offences under NDPS Act which are punishable with 

imprisonment for a term of more than 3 years shall be triable only by 

the Special Court. Since, in the present case the punishment prescribes 

under section 20(b)(ii)(A) of NDPS Act extend to rigorous imprisonment 

for a term which may extend to one year or with fine which may extend 

to 10000/- rupees or with both, the case ought to have been tried by 

Magistrate. However, my learned predecessor instead of sending the 

case record to Magistrate’s court for trial, has already completed 

recording of evidence and fixed the case for recording statement of 

accused under section 313 Cr.P.C. Therefore, this Court at this stage 

heard argument and delivered the judgment because though it was an 

irregularity but it will not cause any prejudice to the interest of accused 

and at no point of time defence has raised this question that case ought 

to be tried by Magistrate. 
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SENTENCE HEARING 

 

30. I have heard the accused on the point of sentence as provided u/s 

235(2) Cr.P.C. It is submitted that accused is aged about 52 years and 

he has no other family members except his wife. So his family has been 

living on the sole earning of his grocery shop. In the event he is put 

behind bar his wife will suffer irreparable loss. Hence, accused pleaded 

clemency. 

31. Having heard the accused persons on the point of sentence and on 

consideration of the fact that accused has committed an offence which 

has serious consequences on the life of young generation and spoiling 

life by consuming drugs and the punishment prescribed in the penal 

provision for commission of the offence, this court after balancing both 

the aspects, feel it appropriate to award 3(three) months rigorous 

imprisonment and fine of Rs.1000/-(One thousand) only to accused  

Kishori Das under section 20(b)(ii)(A) of NDPS Act and feels that it will 

serve the ends of justice. However, in default of payment of fine 

accused will be liable to undergo another 10(Ten) days simple 

imprisonment. 

 

32. The period of detention, if any, already undergoneby accused during the 

course of investigation, enquiry or trial shall be set off against the term of 

imprisonment as provided u/s 428 Cr.P.C.106. 

 

33. The bail bond of accused persons stand cancelled and 

suretiesaredischargedforthwith. 

34. Let a copy of the judgment be furnished to accused person free of cost as 

provided in section 363 Cr.P.C. 

35. Let a copy of the judgment be forwarded to the learned District Magistrate, 

Udalguri as provided in section 365 Cr.P.C. 

36. The seized material, if any,be disposed of in accordance with law. 

37. Let the case record be consigned torecord room. 
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38. Judgment is signed sealed and delivered on this 23rdday of December, 

2020. 

 

Dictated and corrected by me  

 

(Chatra Bhukhan Gogoi)    (Chatra Bhukhan Gogoi) 
     Special Judge,             Special Judge, 
        Udalguri.                         Udalguri. 

 

APPENDIX: 

A) Prosecution witnesses: 

i) PW1  Ranjit Kalita. 

ii) PW2 Rupash Baglary. 

iii) PW3 Prakash Chouhan. 

iv) PW4 Dr. Druba Jyoti Hazarika. 

v) PW5 Nandalal Chouhan 

vi) PW6 Dulal Chandra Saha. 

 

B)Defence witness: Nil. 

 

C)Exhibits: 

i) Ext.1  FIR. 

ii) Ext.2  GDE Copy 

iii) Ext.-3 Seizure list. 

iv)Ext.4 Seizure list. 

v) Ext-5 FSL report. 

vi)Ext-6  Forwarding report of FSL. 

vii)Ext-7 Charge-sheet. 

 

 

Dictated and corrected by 
me. 

 
 

Special Judge, 
Udalguri. 
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